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In the Court of Appeals of the District of Columbia. 


No. 2484. 

\ 

Lucy D. W. Mays, Appellant, 
vs. 

New Amsterdam Casualty Company. 


a Supreme Court of the District of Columbia. 

At Law. No. 52762 

Lucy D. W. Mays, Plaintiff, 
vs. 

New Amsterdam Casualty Company, Defendant 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit. 

1 Declaration. 

Filed July 11, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52762. 

Lucy D. W. Mays, Plaintiff, 

vs. 

New Amsterdam Casualty Company, Defendant. 

* * 

The plaintiff, Lucy D. W. Mays, sues the defendant, the New 
Amsterdam Casualty Company, a corporation, doing business in the 
District of Columbia, for that, heretofore, to wit, on the 27th day 
of September, 1906, bv a certain policy of insurance then and there 
made, for and in consideration of the stipulations therein recited, 
and the payment to the defendant of the sum of $42.50 as the an¬ 
nual premium, the defendant did agree to pay to the plaintiff, in 

1—2484a 







2 LUCY r>. W. MAYS VS. NEW AMSTERDAM CASUALTY CO. 

the event of the accidental death of her husband, George W Mavs 
° f $ 5200 -. s “'i ect t0 the terms and conditions therein set 

at^ho u" d h f e ,, p aintl , ff sa >' s ,hat the premium on said policy was 
at the time of the making thereof, duly paid to the defendant and 

d^OTdant annueHy, the premium therein mentiontTm'wit'en the 

9 1 i nj . Ur 5L h ? dled on the 20th day of January 1910- 

aod the plaintiff further says that although she has in all 

. , th ^gs conformed to and performed and observed «1 

singular the stipulations mentioned in said noli™ i ed , a 1 an d 
to be performed and observed, according to thetrnp i r ♦ *° n ^ er P art 

afcfjs s? 

yet the pontiff says 'thafaJthm.glf^SpSriE^'uire n ’ qUe ?, ° f , h ® r ’ 
elapsed since the third dav of March 910 I TT have 

ThTplaint^'sap thafahhough ZVT 

f ft?99^ 6 f U * m ° f f 1Ve thousand two hundred and twenty fivf dollars 

sw5rfaa«?Eaass[ 

D. S. MACKALL, 

JOHN C. GITTINGS 
JAMES R. CATON, 

Attorneys for Plaintiff, 

3 Defendant’s Pleas, etc. 

Filed August 2, 1910. 

*??£«> t'Si&iii *~£. *- 

iF-= ess-mz ” tis-Stt* n 
1906. .nd dm. in'.nd h, ,h, e^t™", 
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policy, this defendant agreed to pay to the person designated as the 
assured in the schedule endorsed on and expressly made a part of 
said policy, to-wit, said George W. Mays, or, in the event of acci¬ 
dental death to such assured, to the beneficiary designated in said 
schedule, to-wit, Lucy Bell Mays, wife of said George W. Mays, if 
surviving, otherwise to the executors or administrators of said as¬ 
sured, subject to the terms, definitions and warranties set forth in 
said policy, the indemnities therein stipulated; that among the 
aforesaid “definitions” forming a part of said policy and printed in 
plain and legible type therein, and upon and subject to which said 
policy was issued, was the following, to-wit: 

4 “Loss of Life by Accident as used in this Policy shall be 
deemed to mean death from bodily injuries not intentionally 

inflicted by the Assured, which independently of all other causes 
are effected solely and exclusively by external, violent, and acci¬ 
dental means, and which shall result in the death of the Assured 
within ninety days of the event causing the injury.” 

That among the aforesaid “terms” forming a part of said policy 
and printed in plain and legible type therein, and upon and subject 
to which said policy was issued, was the following, to-wit: 

“This agreement is made in consideration of the Premium and of 
the Statements contained in the said Schedule, which statements the 
Assured makes on acceptance of this Policy and warrants to be true.” 

That at the time of applving for said policy and as the considera¬ 
tion and inducement for the contract and the signing and deliverv 
bv the defendant of said policy, said George W. Mays, the Assured, 
made certain answers, statements, conditions and agreements, all of 
which are fully and correctly set forth in the schedule forming a 
part of said policy, among others the following, to-wit: 

“Statement 13. No application ever made by me for Insurance 
has been declined and no Accident, Disease or Illness Policy issued 
to me has been cancelled or renewal refused, except as follows: No. 
exceptions.” 

5 * * * * * * * 

• 

“Statement 16. My habits of life are correct and temperate, mv 
hearing and vision are unimpaired; I have never been afflicted with 
articular rheumatism, cataract, any disease of the eye or insanity, 
and I am in sound condition, mentally and physically, except as fol¬ 
lows: No exceptions.” 

“Statement 17. I have not been disabled nor have I received 
medical or surgical attention during the past five years, except as fol¬ 
lows: In about 1890 for Hand Out lasting four weeks.” 

That the defendant subsequently, upon payment to it of the an¬ 
nual premiums, as the same fell due from time to time, con- 
5 tinued said policy in force for a period of one (1) year, and 
issued renewal receipts therefor, the last of such receipts bear¬ 
ing date the 27th day of September, 1909, and all of said receipts 
being issued to said Assured upon the express proviso, agreement and 
condition plainly printed in legible type upon the face thereof, to- 
wit: 
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Provided that the statements and warranties in the said policv 
f thls date - a " d th ?‘ nothin K llas occurred or existed sinoe 
the* said polTey^ ^ haZUrd grea,er or different from that shown in 

And the defendant avers that the said answers, statements, condi¬ 
tions and agreements, which formed a part of the contract or policv 
of insurance sued on in this case, were not strictly correct or wholly 
true as the said George W. Mays had agreed and Warranted they were 
at the time of making application for said policy of insurance, nor 
were they correct and true at the time of the signing and delivery of 
said policy, nor were they correct and true at the time this defendant 
accepted the annual premiums and issued said annual receipts con- 
inning said policy in effect upon the express provisos, agreements 
and conditions, aforesaid, in this that at the time of making said ap¬ 
plication and making said answers, statements and agreements for 
said policy when the same was originally made and delivered, and 
subsequently at the time of paying each of said annual premiums 
?tt A a f cce P* in £ f rorn paif l defendant said renewal receipts, said George 
V\ . Mays was and had for a long time prior thereto been suffering 
from chronic diabetes; that he was not in a sound condition mentally 
and physically and well knew that he was suffering from said disease 
at the time he made said application and accepted said renewal re¬ 
ceipts, and from time to time received medical treatment 
b therefor, all of which the said Mays concealed from this de¬ 
fendant, and it appears from the certificate of death made bv 
his attending physician, Arthur Snowden M. D., on January 20, 
1910, and regularly recorded in accordance with the laws of the 
State of Virginia, in the City Auditor's office at Alexandria, Virginia, 
that the cause of death of the said George W. Mays was said disease, 
diabetes, and that his death was not caused exclusively by external, 
violent and accidental means, as provided in said policy; that the 
defendant’s policy did not require and the defendant made no 
medical examination of said Mays, but relied solely upon his state¬ 
ments and warranties as to his health and physical* condition at the 
time of making and delivering said policy, and at the time of issuing 
and delivering to him said annual receipts continuing said policy in 
force; that this defendant has l>een informed and discovered since 
the death of said Mays that both prior and subsequent to the mak¬ 
ing and delivery of said policy and of said renewal receipts, said 
Mays had applied tor life insurance in prominent life insurance com¬ 
panies of the United States, which required medical examinations, 
and after such examinations his applications were rejected because 
he was suffering from said disease, diabetes, all of which was well 
known to said Mays and unknown and concealed from this defend¬ 
ant, Wherefore the defendant says that the said policy of insurance 
sued on in the declaration in this cause became, was ancl is absolutely 
void. 

Wherefore, the defendant says that by reason of the foregoing it is 
_ not indebted to the plaintiff on account of said policy of in- 
• surance, but that it is and has always been since the death of 

said George W. Mays, on, to-wit, January 20, 1910, when it 
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discovered the cause of his death, prepared to return, and now offers 
to bring into court, so much of the annual premium of $42.50 paid 
to it September 27, 1909, as covers the period from said January 20, 
1910 to September 27, 1910—this defendant being informed and 
therefore averring that no administration has been taken out on the 
estate of said George W. Mays and that there is no proper legal rep¬ 
resentative of said estate authorized to accept said tender. 

McKENNEY & FLANNERY, 

Attorneys for the Defendant. 

City of New York, 

State of New York, ss: 

I, W. F. Moore, being first duly sworn, on oath depose and say that 
T am the President of the New Amsterdam Casualty Company, the 
defendant named in the declaration filed in the Supreme Court of 
the District of Columbia by Lucy D. W. Mays, being action at Law 
No. 52,762; that I have personal knowledge and information derived 
from the books and records and reports of investigation made by said 
defendant concerning the making and delivery by said defendant to 
George W. Mays of the policy of insurance sued upon in said decla¬ 
ration and the cause of the death of said Mays, and upon such knowl¬ 
edge and information I make this affidavit under the express direc¬ 
tion of said defendant; that said George W. Mays, in his lifetime, 
and on or about September 27, 1906, made application to the defend¬ 
ant company for said insurance, and made certain statements, an¬ 
swers and agreements to and with said defendant which he 
8 warranted to be true; that said defendant, on or about said 
date, relying upon said statements, answers, agreements and 
warranties, made to and with it by said George W. Mays, made and 
delivered to him the policy of insurance sued on in said declaration, 
and subsequently, when the annual premiums on said policy became 
due and payable, accepted said annual premiums and delivered to 
said George W. Mays renewal receipts continuing said policy in force 
for a period of one (1) year upon the express condition and proviso 
that all of the statements and warranties made by said George W. 
Mays, in his said application for said policy, which said statements 
and warranties formed a part thereof, were strictly true as of the 
date of the acceptance of said annual premiums and the delivery of 
said renewal receipts; that it was distinctly stipulated and agreed that 
the defendant should only be liable under said policy for loss of life 
by accident which, independently of all other causes, resulted solely 
and exclusively from external, violent and accidental means; that 
said George W. Mays, among other things, stated to and warranted 
the said defendant at the time he made said application for said 
policy, and at the time each of said renewal receipts was issued to 
him, that he was in sound condition, mentally and physically; and 
that no application for insurance which he had made had been de¬ 
clined; and that he had not received medical or surgical attention 
during the preceding five (5) years, except in the year 1890, for a 
slight injury to his hand, and that relying upon said statements and 

warranties the defendant issued said policy and delivered said re- 

\ 
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« '.'l*;?, 1 continuing the same in effect; that after the 

9 death of the said George W. Mays this defendant was in- 

formed and discovered for the first time that during all the 

C |? Vere< by .^“ d P° hcy of insurance and for a long time prior 
thereto he was not in a sound condition mentally and phvsicallv. but 
was suffering from chronic diabetes; that he had received medical 
treatment therefor at various times and had applied for and been re- 
used insurance in at least one i>rominent insurance company be¬ 
cause he had said disease; that the death of said George W. Mays did 
not result solely and exclusively from external, violent and accidental 
means as required by said policy; and that it appears from the cer¬ 
tificate of death made by his attending physician, Arthur Snowden, 

J v °? or , a "2? t Januar y 20, 1910 and regularly recorded in the 
r ty .^ udltor s 9®°* at Alexandria, Virginia, that the cause of death 
° f a a . rge ^ * Ma « vs was said disease, dialietes. • 

. further says that it made no medical examination 

o said George \\. Mays and relied solely upon the statements and 
warranties as to his health and physical condition which were made 
b > r and are recited in the schedule forming a part of said policy, 
and that in delivering to him each of said renewal receipts, the last 
of which bore date the twenty-seventh dav of Sept. 1909 it made 
no medical examination of said George \Y. Mays, but relied solely 
-P-Jns warranty that the statements previously made as to his 
health and physical condition were true as of said date of renewal 
and that nothing had occurred since the date of issuing said policy 
to render the hazard greater or different. This affiant savs that 
said George \\ . Mays concealed his true physical condition from the 
defendant with the full knowledge that he w T as suffering from 
and being treated for the chronic disease of which he subse¬ 
quently died; that had said Company known that he was 
not in sound health and was and had lieen suffering from said dis¬ 
ease. it would never have signed, issued and delivered said policy 
or said renewal receipts. Affiant further says that by reason of the 
fact that the said answers, statements and agreements made bv the 
said George V . Mays, (which statements, answers and agreements 
were the inducements for the issuance of said policy of insurance 
and the delivery of said renewal receipts) were not correct and true, 
that said policy by the express terms and conditions thereof, became, 
was iind is wholly void, and this* defendant is not indebted to the 
plaintiff for the amount sued u f >on in her declaration or in any 
other amount whatsoever. 

W. F. MOORE. 

Subscribed and sworn to before me this 28th July 1910 

f SEAL 1 alex. d. Cornell! 

n , . XT ^ Notary Public, Rockland Co. 

Certificate filed in N? Y. Co. 

State of New York, 

County of New York, 98 : 

l T ’ ^°, lia ? Sc hneid er, Clerk of the County of New York, and 
also Clerk of the Supreme Court for the said County, the same b-ing 
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a Court of Record, do hereby certify That Alex. D. Cornell has 
filed in the Clerk’s Office of the County of New York, a certified copy 
of his appointment and qualification as Notary Public for the 
County of Rockland with his autograph signature, and was at the 
time of taking the annexed deposition, duly authorized to take the 
same, and that I am well acquainted with the handwriting of said 
Notary Public, and believe that the signature to the annexed cer¬ 
tificate is genuine. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of the said Court and County, the 29 day of July 1910. 

[seal.] WM. P. SCHENIDER, Clerk. 

11 Joinder of Issue. 

Filed August 17, 1910. 

******* 

The plaintiff joins issue upon the defendant’s first, second and 
third pleas. 

D. S. MACKALL, 

JAMES R. CATON, 

JOHN C. GITTINGS, 
Attorneys for Plaintiff. 

Plaintiff’s Further Replication. 

Filed March 6, 1912. 

******* 

For further replication to the defendant’s third plea, plaintiff 
says: 

That by reason of anything in said plea alleged, she ought not 
to be barred from having and maintaining this suit against the said 
defendant, because she says that the following statements made by 
the insured in the application for the said policy herein sued upon, 
namely: 

“Statement 16. My habits of living are correct and temperate, 
my hearing and vision are unimpaired. I have never been afflicted 
with articular rheumatism, cataract, any disease of the eyes, or in¬ 
sanity, and I am in sound condition, mentally and physically, ex¬ 
cept as follows: 

With no exceptions. 

“Statement 17. I have not been disabled, nor have I received 
medical or surgical attention during the past five years ex- 

12 cept as follows:— 

In about 1890 for hand-cut lasting four weeks.” 

were true; and at the time of the making of the application by the 
late George W. Mays for the policy of insurance herein sued upon, 
the defendants were fully informed, and well knew, that the answer 
to the statement No. 13, namely: 
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“No application ever made by me for insurance has been declined 
and no accident, disease or illness policy issued to me has been can¬ 
celled or renewal refused, except as follows: 

No exceptions.” 

was incorrect and untrue; and notwithstanding the aforegoing 
knowledge on its part, and in the light thereof, the defendant ac¬ 
cepted the premium Irom the said insured and delivered to him the 
policy herein sued upon; and thereafter continued to accept the 
premium annually from the date of the issuing said policy, namely, 
the 27th day of September, 1906, up to and including the premium 
due the 27th day of September, 1909, and every year issued its re¬ 
newal receipt therefor; all of stud receipts being issued by the said 
defendant to said insured in the light of, and with the full knowl¬ 
edge of the inaccuracy of the answer to statement No. 13, as above, 
thereby waiving said warranty, and it is now estopped from setting 
up same as a defense, all of which plaintiff is ready to verify. 

GITTINGS & CHAMBERLIN, 

A ttorneys for Plaintiff. 


Joinder of Issue. 

Filed March 3, 1912. 

******* 

The defendant joins issue upon the plaintiff’s further 
13 replication to the defendant’s third plea. 

MJcKENNEY & FLANNERY, 

Attorneys for the Defendant. 

Memorandum. 

March 6, 1912.—Verdict for defendant. 


Supreme Court of the District of Columbia. 

Tuesday, June 25, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

Now come here as well the plaintiff bv her attorneys Messrs 
James R. Caton, D. W. Mackall and John C. Gittings, as the de¬ 
fendant by its Attorneys Messrs. McKenney and Flannery; where¬ 
upon the plaintiff’s motion for a new trial* coming on to be heard 
the same having heretofore been argued and submitted it is consid¬ 
ered that said motion be, and it is hereby overruled, and judgment 
on verdict ordered. 

Therefore it is considered that the plaintiff herein take nothing 
by her suit, and that the defendant herein go thereof without dav" 
and recover against the plaintiff the costs of its defense, to be taxed 
by the clerk and have execution thereof. 
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14 The plaintiff by her Attorneys in open Court notes an 

appeal to the Court of Appeals of the District of Columbia, 
and the penalty of the bond for costs on said appeal is hereby fixed 
in the sum of one hundred dollars ($100). 

Memoranda. 

July 15, 1912.—Appeal bond approved and filed. 

August 1, 1912.—Time to submit and settle Hill of Exceptions 
extended to and including September 2, 1912. 

August 27, 1912.—Time to submit Bill of Exceptions extended 
to September 16, 1912 inclusive, and to file transcript to October 16, 
1912. 

September 12, 1912.—Time to submit Bill of Exceptions ex¬ 
tended to October 31, 1912, inclusive. 

October 15, 1912.—Time to file transcript further extended to and 
including December 2, 1912. 

Supreme Court of the District of Columbia. 


Thursday, October 31, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh, presiding. 

******* 

Now comes here the plaintiff by her attorneys of record and prays 
the Court to sign, seal and make part of the record, her bill of ex¬ 
ceptions, taken during the trial of this cause, now for then, w T hich 
is accordingly done. 

15 Stipulation and Bill • of Exceptions. 


Filed October 31, 1912. 

******* 

It is hereby stipulated and agreed by and between the parties to 
this suit that the policy of insurance, receipt for payment of last 
premium, proofs of death and the deposition taken in California 
need not be set out in the bill of exceptions, nor printed in the 
record, but exact copies thereof be furnished by the plaintiff to the 
members of the Court of Appeals upon the hearing of the case. 

JOHN C. GITTINGS, 

Attorney for Plaintiff. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 

******* 

Be it remembered that the above entitled cause came on for 
hearing in said court on the 5th day of Miarch, 1912, before the 
Honorable Wendell P. Stafford, an associate judge of said court, 
and a jury regularly empaneled to try said cause. The plaintiff, 
Lucy B. W. Mays, to maintain the issue on her part joined, offered 
and gave evidence as follows, to wit: 

2—2484a 
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Dr. George Tully Vaughn, a witness for the plaintiff, after beinu 
duly sworn testified, that he is a surgeon, graduate of the medical 
departmen of the University of Virginia and Bellevue Hospital 
Medical College of New York; was assistant to the surgeon 
lb general of the marine Hospital Service at one time and prae- 
facing over thirty years; professor of surgery at Georgetown 
University, chief surgeon in that hospital, visiting surgeon Emer¬ 
gency Hospital, consulting surgeon Government Hospital for In- 

served he was suffering with a contused wound, gangrene of the leg 
and septicemia; made an incision in the leg and did all witness 
thought necessary or advisable to do; in his opinion nothing could 
save life at that time. 

Cross-examination: 

Testified he was a second cousin of deceased and had known him 
20 years; relationship very pleasant; they exchanged visits; saw him 

A- th ,T ‘'TV 1 y T l duril ?R the ten years prior to last 
visit, had no direct knowledge of the existence of anv constitutional 

disease and have attended him before in a professional capocitv 
Does not remember exact shape of contused wound. It was simplv 
a scratch or bruise; something had broken the skin on the leg be¬ 
tween knee and ankle for half inch or inch. Infection of a slight 
wound might cause death: apart from infection it was not such a 
wound as would be likely to result in death. Diabetes, if existing 
might so operate upon a wound of that sort as to more likelv produce 
conditions which lead to death; on that occasion did not perceive 
indications of any character of the existence of diabetes Did not 
know prior to that time that he had been afflicted with diabetes 4 
predisposing cause of death is something that is apt to weaken a 
patients vital powers and render him more liable to attacks 
1 < of some special disease or injury and make him less liable to 
resist it; the exciting cause is that which is the immediate 
cause of death without which the patient would not have died in all 
probability Defined septicemia as a septic material in the blood 
known as blood-poisoning. There are many forms, but the most 
serious arise from infection, that is, from germs that get into the 
blood through an open wound or other avenues. Cellulitis is an 
lnflam-afaon of the connecting tissues and septicemia therefrom 
would manifest itself probably by chills, fever, delirium or coma • 
parts would swell and possibly discharge fluid or gangrene and gan¬ 
grene is usually the cause of septicemia; in this case attribute gan¬ 
grene to swelling of tissues owing to infection squeezing out the blood 
and cubing off circulation so the tissues were not being nourished • 
considered wound on leg cause of the infection and from hearsav 
suspected diabetes. \\ ould have a worse chance of getting well than 
one not so suffering; frequently slight wounds which wofild readilv 
heal in persons physically sound would result perhaps fatally to per¬ 
sons afflicted with diabetes. Persons afflicted with diabetes' are not 
in sound health and from a statement that a man is in sound health 

witness would not understand that he is afflicted with diabetes or a 
similar disease. 
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Without a thorough examination it is not easy to determine 
whether a person has diabetes and the only certain way of ascertain¬ 
ing the existence by chemical or microscopical analysis of the urine. 
It is a very common thing for individuals to suffer from it 

18 and not know it; does not manifest itself by pain. 

Reeross-examination: 

Never heard any expression among those in the community who 
knew Mr. Mays, as to what his condition of health was or whether 
it for-boded anything in the shape of diabetes. 

Lucy B. W. Mays, plaintiff, produced as a witness in her own 
behalf, after being duly sworn, testified as follows: 

Is the widow of George W. Mays; lives in Alexandria where her 
husband died on the 20th of January, 1910; when he came home on 
the evening of Saturday, January 8, from bis work as a conductor 
on the Southern Railway, where he bad been employed for 20 years, 
deceased complained of bis leg and witness noticed be bad barked 
his shin, deceased having struck his leg on the step*of a street car; 
she put witch-hazel on the place and bound it up. Wound wa« 
about size of 5(ty piece; on Mondav he went on bis run between 
Washington and Charlotte, N. C. Returned home Tuesday night 
from the last trip. On Tuesday night the leg was still giving him 
trouble and on Wednesday morning, the 12th, he was still in the 
house complaining of it. On that evening at six o’clock dinner he 
had a severe chill from which he continued to grow worse. Called 
every physician in town and finally got Dr. Powell. Dr. Snowden 
was out of town and would call just as soon as he returned. Dr. 
Powell treated him only once. That was on Wednesday night. At 
8 o’clock the next morning, January 13, Dr. Snowden called and 
found deceased with a high fever and delirious. Leg was much in¬ 
flamed and from that time to the death of the deceased Dr. Snowden 
was in and out all the time. Dr. Tullv Vaughn was called 

19 on Wednesday, January 19; Dr. Snowden was treating him 
for grippe, fearing it would go into pneumonia. During 

all of that time deceased was suffering dreadfully with his leg. De¬ 
ceased had not been ill previous to accident. Two weeks previous 
deceased had mashed off the end of his thumb. Dr. Smith had 
treated him and it had healed. Husband had no illness prior to 
that. From date of issuance of policy in 1896 never missed a day 
from his work except once a year when they would take trips; never 
dieted and ate just whatever he wished; family was composed of 
husband and herself. Thereupon the policy of the defendant com¬ 
pany, the last receipt for the payment of premium and proofs of 
death were admitted in evidence, which is in words and figures as 
follows: 

It is hereby stipulated and agreed by and between the parties to 
this suit that the policy of insurance, receipt for payment of last 
premium and proofs of death need not be set out in the bill of ex¬ 
ceptions nor printed in the record, but exact copies thereof be fur- 
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tt h h1aring h oft^ t0 ^ me "' ,>erS ° f ' he C ° ,m ° f A P^ "Po" 

claim! 1 She rece,ved no,hln S fr »m the company on account of the 

On ^(^examination testified that she and deceased had heen 
married 28 years. Dr. Smith had treated bruised thumb 

Zto w!, C r, d Weished 175 , - 18 -5 Snds afthe time o t 

death Weighed more than that previous to son’s death in 1Q0? 

“zzf&'ffgs* r^ : k, r 

i red with.Mr. A\ eedon for years; has lived at 922 King St 

fe u 8 ’ f0r yeH ? in' <oowa no other conductor on Soufhem 
Kailway by name of George Mays. 

offJrer7tn^ 0n the d ®j endant to mnintain the issue on its part joined 
offered and gave evidence as follows, to-wit: P J ’ 

, W orn M ''idlntifiJdT' 8 ’ "”' le \ for the defendant, being first dulv 

to heaSr l d r^ n V he ,nsured nnd identifie8 his signature 
rne application. Deceased was a very heavv man - knows i,„ 

lost weight some considerable time before he died ’but not imme 

diately preceding his death; would lose and then gain • plrhans more 

a time when the work and weather conditions affected hfm as h 

does with all men who follow that line- it was heavv work Tv;. 

“ghetfmm 225 To 250" * T ^K° r A ™ 

of hit death ” 5 2 P ° Unda - Wel K hed less than that at time 

Thereupon, Dr. Arthur Snowden, witness for the defendant after 
being duly sworn, testified that he bad been a practicing phvdcian 

910 at hisV Vear ^ ; "iT C8ll 4 ed *° attend ,he deceased JamiaYv 13 
he (tied* hla -'lexandna; continued to attend deceased until’* 

he died. \\ as out night before lie called. Dr. Powell saw dece- Td 
witness thought deceased had a cold, bronchitis, a cough Stem-' 
perature, w it ness thought he had grippe; prescribed for that - e-nvr 

hlT ^ of . codei , ne - acetanilid, phenacetine and salol- debased 
had slight abrasion of the shin bone on which there was a 

bicftioride" of nleirf*”- '* ’ , after . t,lat dressings amounted to simplv 
showed he^had diabetes mellitus, which, in its chronic condition is 

heller ^P^-ne; such patient! notT= 
times a day thereafter until his death on the morning of the 20th 

cause ot death was gangrene and exhaustion; septicemia as a result 
of gangrene is frequent in final stages of diabetes” A ha ptic 
.T'.f gangrene or pneumonia, as he is unable to throw off or resist 
those conditions and the diabetic subject is apt to have serious S 
from sight injury; witness does not think that theinjuntoM 

al.»V e I7k° f / Char8Cter Which in of itself 3d>^duce 

jf / T ult ' had never attended deceased except possible- once or 
twice when he dropped into his office next door where he lived - mav 

^ t/ 
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have prescribed once or twice for him for some little indisposition, 
but had attended his family. Mr. Mays had told witness that Dr. 
O’Brien was his physician. 

On cross examination, witness testified that from the history of 
the case which he got from Dr. Powell deceased was suffering from 
grippe; examined leg on second night of his attendance, patient not 
calling wound to his attention until that time; noticed inflammation 
and septicemia; looked as if it might develop into something serious; 
paid him probably two visits before examining his leg, but examined 
it each time after that and found it worse; analysis of urine occurred 
after second examination of leg. Rapid infection led him to look 
further for an organic condition and examination led him to sup¬ 
pose his condition was due to diabetic condition. Believes it was 3 
or 4 days after first examination that he found evidence of 
22 gangrene. Witness never knew a man to have diabetes from 
the infection of a wound, and after the analysis of the urine 
I considered the septicemia to be due to the diabetic condition. On 
redirect examination witness testified that gangrene is death of the 
tissues; and ulceration is death of the smaller parts and gangrene of 
the larger parts; comes from arterial sclerosis, from a run down con¬ 
dition, from constitutional troubles of various kinds and in his opin¬ 
ion the underlying diabetic condition was the cause of the gangrene. 
The wound was point of entrance for any germ that might get into 
the wound; where a man is in robust health he would have probably 
little or no symptoms from such a small wound, but if a diabetic, 
might become very serious. Recalls having been in Dr. O’Brien’* 
office 18 months or 2 years before death of deceased’s son which oc¬ 
curred in 1905. Finding diabetic condition at the time of his illness, 
witness naturally concluded he probably had it all the time, but does 
•not know; deceased failed rapidly after the death of son; loss of 
flesh shows as a rule that diabetes is still going on; that he is losing 
enormous quantities of water; that his urine is loaded with sugar and 
probably with blood. 

« 

Recross-examination: 

From examination of deceased was unable to tell with any degree 
of certainty length of time of existence of diabetic condition; would 
not tell whether it had commenced within last six months or weeks; 
could not say that on September 27, 1909, he had diabetes because 
it shows most in the lower extremities; supposes deceased would have 
died from diabetes if he had lived long enough; but the exciting 
cause of death was the wound; he would not have had gan- 
23 grene if he had not received the wound; there was no way of 
telling whether the infection in this wound came from" the 
outside world or from the wound itself. In reply to a question bv 
defendant’s attorneys answered that he would not say that the dia¬ 
betic condition aggravates the wound and makes the disease more 
dangerous. 

Upon further cross examination, testified that there are several 
forms of diabetes, and it is very frequent that sugar is found tem¬ 
porarily in the urine; that the cause of diabetes is unknown and very 
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^‘!±. k u nOW “ about ! he disease ; in the normal blood, there is about 
15/1 OOt hs of sugar but this might fluctuate and be anything in 
unne; that if a rigid strict diet is observed the sugar is made to dis¬ 
appear as long as the diet is continued; it is probably the only treat- 
ment for diabetes In some cases patients last for years and in 

others death is rapid; 3% of sugar in urine bv volume would be a 
good deal. 


Thereupon, Mr. H. M. Brumbaugh, a witness on behalf of the 
defendant, after being duly sworn, testified as follows:— 

Has been practicing medicine 25 years; examines applicants for 
insurance: remembers distinctly examining deceased for insurance 
m Pacific Mutual Life Tns. Co/ May 17, 1901. and that he was de- 
(lined for the reason that he was 5 feet 9 inches, weighing 224 
pounds and had three per cent sugar in urine, of which witness ex¬ 
amined 2 specimens. Indicated diabetes mellitus, which is one of 
the two principal forms, the other being insipidus; that he had been 
drinking a good deal of water was evident from his specific 
24 gravity which was 10.20; the average is 10.28 to 10.30. Case 
was rather peculiar in respect of low specific gravity and 3% 
sugar, clearly indicating he had l>een drinking much water: great 
thrist for water coupled with desire for sweets is an indication of dia- 
l>etes, but mere desire for excess of water does not indicate diabetes, 
as patient may have albumin uria or Bright’s disease. May-be due 
to a very decided torpidity of the liver, with intense dryness of all 
secretions, but when you find 3% volumetric quantitv of sugar pres¬ 
ent with other symptoms, such as intense thirst and desire for sweets, 
it confirms diagnosis of diabetes; significant that kidneys are not 
doing their proper functions, are not excluding sweets or carbo¬ 
hydrates; patients steadily decline in health and are not in physical 
sound condition for which reason the applicant was denied insur¬ 
ance; would not expect to find condition of that sort disappear and 
l>e cured in a mature man; diabetes melitus is incurable in a great 
majority of cases, especially in a man of 45 inch abdominal meas¬ 
urement, with full expansion of 45 inches, 5 feet 9 inches in height 
and weighing 224 pounds, as you have a combination of tissue that 
is not encouraging. If he had lost sight of this man in 1901 and 
1910 an analysis disclosed presence of sugar, conclusion would be it 
was present most of the time. In majority of insurance cases an 
examiner will take 6 or 8 specimens at intervals; in this case witness 
also made an examination for another company on the same day, or 
the succeeding day and in that examination—that is for the Security 
Trust and Life Co.—witness similarly reported on the ex- 
25 amination of the two previous specimens of urine without 
making a further examination of the urine, but deceased was 
declined in both cases. Such a condition is decidedly harmful with 
respect to patient resisting physical injury as in typhoid fever and 
anything that gives a depleted system a chance to retrograde. 


« 
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Cross-examination: 

Witness testified that in deceased’s weakened condition he could 
not resist disease. If one in such condition had a thumb mashed 
and the ball part of the thumb cut off the healing would be very slow 
and if his diabetic condition had been present for any great length 
of time it would in all probability proceed to gangrene; could not 
heal in two weeks; gangrene ordinarily appears in a case of diabetes 
before that time. Witness examined deceased for the Pacific Mutual 
and for the Security Trust and Life of Philadelphia then in Phila¬ 
delphia; the second being a company to which insurance people give 
what is termed “under average” or bad cases in insurance Janguage; 
when asked if he had examined deceased for health insurance re¬ 
plied “No, that ordinarily health insurance examinations are not 
made unless requested by the applicant; the companies ought not to 
grant health insurance to diabetiv applicants and certainly would 
not if they had the information; witness’ company, Pacific Mutual 
writes all sorts of policies, accident, health and life, and whether that 
company would have written accident or life insurance on life of de¬ 
ceased would depend upon the internal arrangement and upon the 
method of organization; they should not do so, but health and acci¬ 
dent departments in a great many offices are entirely distinct, as for 
instance, in the Pacific Mutual, a part of the business was con- 

26 ducted in San Francisco and a part in Los Angeles. Either 
Mr. Weedon or Mr. Fiekling, agents of the Pacific Mutual 

asked him to examine deceased; witness reported to Mr. Fiekling; 
saw deceased three times; twice for the Pacific Mutual and once for 
the Security Trust & Life; took no specimen of urine for the Security 
Trust and Life because he had that record; exarhined two specimens 
on two different days; it was after the Pacific examination was com¬ 
pleted that he made the examination for the Security Trust and Life 
and deceased knew from witness that the Pacific would not accept 
him; whether he was put on the Security Trust and Life on the re¬ 
quest of the agent who brought the case or the general agent witness 
does not know. In other words in making an insurance examina¬ 
tion the transaction is between the company and the examiner and 
not with the agent and it depends upon circumstances whether an 
examiner tells an agent whether or not the company accepts the 
patient. The custom is to send the report of the examination direct 
to the company and no action is final until the company passes upon 
it; but in the case of the Pacific Mutual the examination reports were 
invariably turned over to the general agent and not to the agent 
himself, and the general agent transmitted them to the company. 
Mr. Mays’ application for insurance, upon which he was examined by 
witness, was sent to San Francisco to be acted upon by the general 
medical director; witness did not see deceased and never had a con- 
* versation with him after that. 

Redirect: 

Unless there is something in the application that shows, for 

27 instance, a history of diabetes, a medical and physical exami¬ 
nation is not made for accident and health insurance as it is 
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for life insurance. Ordinarily if an agent has the fullest confidence 
on the part of the company he has authority to request a medical 
examination on the part of the examiner of the company as could 
have been done in this case, as the company issued a health insur¬ 
ance policy An examination for health insurance is ordinarily and 
unfortunately so only made upon the request of the company or its 
representative. Companies are coming more and more 'to see 
that people when applying to them for health insurance frequently 
mislead or conceal important points. It depends upon circum¬ 
stances, but ordinarily an injury to the foot or lower limb of a dia- 
>etK* is more likely to cause gangrene than an injury to the upper 
limb or huger, as the blood does not come against the force of 
gra\ ity as easily as it would in the upper extremity. 

Upon re-cross examination witness testified that'he has no knowl- 
e ge as to an examination for hegltli or accident insurance in Mr. 

* m> s case; his sole connection with deceased was as an examiner and 
witness declined him for a life insurance policy on the 17th dav of 

-Vlay, 1910, and possibly a few days later declined him for the other 
company. 

/i j x i p ^ as a witness for the de¬ 

fendant, being first duly sworn, testified as follows: 

* n Alexandria, Va., and practicing medicine 36 vears. At¬ 
tended late George W. Mays for a case of skin trouble that he had. 
and furuncl as—boils about his neck and shoulders. 

-3 \\ hereupon the following occurred: 

Mr. Gittings: I want to see if I got this question of the 
physician s right to testify as to matters relating to his patient cor¬ 
rect. He may testify to those things which came under his observa¬ 
tion, but he can testify to nothing that he gained from conversa¬ 
tion and confidential communications? 

The Court: As to what the patient told him? 

Mr. Gittings: Yes. 

The Court: Yes; that was the scope of the ruling. 

Mr. Gittings: Of course, I want to say to your Honor this so 
as to make myself clear, that we contend, of course, under the statute 
a proper interpretation of our statute, that Mrs. Mays would have 

the right, being the beneficiary under the policy, to waive the 
privilege. 

The C°u r t: I understand. I have not considered that question 
at all, because the other ruling seemed sufficient to take care of the 
evidence that was offered. 

, G 1 TTI / GS ' ^ ^ wa ?* to P u * m y s elf in the position before 
the Court of accepting the ruling in my own favor, and then ob¬ 
jecting to Dr. 0 Brien s testimony now, to get the benefit of the inter¬ 
pretation of the statute we contend for. Therefore, we object to anv 
conversation or any statements by Mr. O’Brien in relation to his 
treatment of Mr. Mays during Mr. May’s lifetime 

Mr. Hitz: I understand that goes; beyond his Honor’s ruling, 
which extends only to such statement- as are confidential in their 

nature. 
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The Court: Well, I will adopt the same ruling in both sides of 
the case. 

*29 Mr. Gittings: I assumed your Honor would do that I 
only want the exception; that is all. 

Ihe Court: You say you desire an exception? 

Mr. Gittings: We want to note an exception. We contend for 
the broad ruling of the statute in our favor. 

The Court : I understand you claim you waive all objection, so 
far as Dr. \ aughan s testimony is concerned, and as to this testimonv 
you insist upon it all? 

Mr. Gittings: Yes, sir; we insist. 

,The Court: You insist upon the objection as to any statements 
by the witness? 

Mr. Gittings: Yes, sir, on the ground that it was a privileged 
communication between a patient and physician plaintiff objected 
to the testimony. c 

Objection o\erruled and plaintiff notes then her first exception. 

1 he ruling above referred to, and the circumstances under which 
it was made, are as follows: the witness being Dr. Vaughan on 
direct examination by counsel for the plaintiff: 

Q. Doctor, did you know the late George W. Mays in his life¬ 
time? A. Yes. 

Q. Did you at any time attend him? A. Yes. 

Q. Did you attend him during the month of January, 1910 and 
if so, state where and the circumstances under which you were called 
in. A. Yes; I saw him once in January. At that time, he was sick 
at his house in Alexandria. I found him suffering with_ 

30 Mr. McKenney: I object. This gentleman has now been 
qualified not only as an expert, but also has testified that he 
was called in and attended this gentleman himself, the deceased in 
this case. He is now about to proceed to state, as I understood the 
purport of his language, the condition of health in which he found 
him on that occasion. T object, that he is an incompetent witness 
under the provisions of the Code of Law of this District which ex¬ 
pressly and without qualifications, states that no physician or surgeon 
shall be permitted to testify in Courts of the District of Columbia 
without the consent of the person afflicted^ or without the consent 
of his legal representative, with respect to any information confi¬ 
dential in nature, obtained in the course of his attendance upon 
him: ^ 

Mr. Hitz: The section is 1073, your Honor. 

The Court: I think I will admit this testimony so far as it is 
only what an observer might testify to, and not any confidential 
communication. I adopted that rule in another case, and, after some 
reflection, I think I will follow the same rule here. ’ That will 
probably cover all the testimony they care to offer by this witness. 

Mr. McKenney: Very well; we will reserve an exception. 

The Court: Yes; an exception will be noted. 

Mr. McKenney: I should say, perhaps, for the record, that 
. among other objects that I have in view in raising this objection at* 

3—2484a 
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this time—and I state this with respect to the new code—is to draw 
in question the construction of the statute of the United States in 
order that I may preserve whatever rights of appeal I mav 
have. J 

31 The Court: Yes; an exception will he noted. * 

MT. McKenney : I, ot course, understood your Honor’s 
ruling in the beginning—and if 1 do understood it rightly that elim¬ 
inates any necessity of further objecting. A confidential communi¬ 
cation is gained, as I understand it, in this class of cases, as well from 
observation as from a statement made by word of mouth. My 
friends seem to make a distinction in the course of their examina- 

j y ^ \ u He. nor correctly, that confidential 

feature of this statute, or the expression used in respect to the confi¬ 
dential nature in the statute, applies as well to that which he gains 
by observation in the course of attendance upon the patient as that 

which may be stated to him. Of course, my original objection covers 
the whole thing. 

The Court: My own conception of it is this, that if a physician 
is called and is treating the patient for gangrene, for instance, re¬ 
sulting from an injury to his shin, that any examination of that 
part or any attention given to it, or anything that he might even 
know with reference to that particular injury, would not possibly 
reflect in any way on the patient’s character or reputation. As I 
understand it, it was a mere accident, which any one might suffer: 
the claim is that gangrene resulted from that injury, and he is 
merely asked as to that matter and what he observed in’ treating it. 

The Court: I think all that is properly admissible under this 
section. An exception, of course, is noted to that ruling, and all 
the evidence that comes within the scope of it. 

32 The boils were accompanied by an eczema, that character of 

skin trouble, and some of them had the appearance of a 
carbuncle. They were deep and sluggish in their character and 
nature. When asked, what in his judgment was the cause of those 
boils answered that he looked the case over and examined the urine 
and found large quantities of sugar therein. He wanted to find 
the cause if possible for the skin trouble and that drew his attention 
to it. The presence of sugar meant that the deceased had diabetes 
and it showed a depressed condition of the constitution and a 
lowered vitality of the tissues; such boils are frequently found in 
cases of diabetes. On one occasion sometime between 1900 and 
1905, probably in 1903, witness consulted Dr. Snowden, in office of 
witness, about the condition of Mr. Mays’ urine; would say it was 
two or three years before death of Mr. Mays’ son; could not say how 
long he continued to treat deceased, but it was until he got rid of this 
attack of furunclus; certainly through a period of several weeks, 
during which time deceased came to office of witness; deceased was 
in opinion of witness then suffering from diabetes; deceased went 
to Canada and took a holiday somewhere in the fall before his last 
illness and when he came back home called to see witness who 
examined him then and found sugar as he had found it before. 
Deceased was weak and depressed; it is recollection of witness that he ■ 
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treated him in 1890 for a cut on his hand that lasted for about 4 
weeks. About time of death of deceased’s son and following that it 
was apparent to witness that deceased was greatly depressed by 
son’s death and lost flesh largely; in a diabetic patient loss of weight 
shows retrograding change, that a change is occurring; that 
dd is the usual entry into the last stage of the disease and as 
a rule they lose flesh and get thin; does not know how 

much deceased lost in weight, but he fell off considerably; a great 
deal. 

Upon cross examination witness testified that when deceased came 
hack from Canada trip, the fall before his last illness, he was weak 
and ailing and said his trip had not done him anv good, to amount 
to anything; prescribed a tonic of some kind for him, regulated his 
diet and that was all ; witness told him what sort of things he should 
avoid—sugar producing foods; witness made an examination of the 
urine in his office in the fall of 1909; witness also made an examina¬ 
tion in 1901 or before 1901 and 1903; does not recall date; deceased 
came to see witness occasionally, but he had some slight ailment 
and witness presented for him whatever the condition was; when he 
had the attack of boils, witness prescribed sulphide of calcium and 
pdls of that sort to arrest the suppuration and regulated his diet; 
got well of the boils. Up to time witness saw him in 1909, treated 
him for some small matter greater part of his time, deceased kept 
about his work as he was always anxious to do. 


Whereupon Dr. James F. Mitchell, was produced as a witness 
on the part of the defendant and testified as follows: 

(Graduate of Johns Hopkins, Baltimore, 1897; was in the hospital 
four years before that as an interne and after graduation was on the 
medical service until 1903, when he came to Washington, since 
which time he has teen doing surgical work here and is surgeon at 
Providence Hospital. Septicemia is a condition characterized bv 
chills, fever and temperature, due to the entrance of organ- 
34 isms into the body ; does not know the exact definition, but 
that would cover it; all organisms come from the outside; 
they can get in in various ways, through a wound; can come in 
through the tonsils, which is a frequent point of entrance, or through 
the intestines; there are various ways for organisms to come into 
the blood and once in, septicemia exists; septicemia is blood-poison- 
ing, is its common term, regardless of point of entrance. Diabetes 
might be defined as a constitutional disease characterized by the 
presence of sugar in the urine; that is the simplest definition of it. 
Diabetes mellitus simply means sweet diabetes; there is another 
form known as insipidus in which the sugar is not necessarily 
present Is characterized by a large amount of urine; a man hav¬ 
ing diabetes cannot be regarded in sound condition physically Dia¬ 
betics are considered poor subjects physically; their tissues do not 
heal well, especially the tissues of the legs; their lower limhs and 
they are subject to infection; the lower limbs rather than the upper 
are especially subject to infection; there is a change that goes on in 
le blood vessels in diabetes known as arterio sclerosis, a narrowing 
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of the arteries, so that the blood supply going through those arteries 
is much lessened. Does not remember ever having heard of the term 
“sugar foot” which is a new one on him. Gangrene of lower extrem¬ 
ities is a frequent appearance in diabetic subjects. 

Cross-examination. 

Does not mean that gangrene in lower exrtemities is always due 
to diabetes; you can get gangrenous septicemia and the septicemia 
produced so as to cause some change in the arteries, that is. 
35 a clogging of the arteries; you can get gangrene, but it is 
such a common thing in diabetes, as when we see a case of 
gangrene, gangrene of the toes or foot or legs immediately look 
for sugar in urine. If they have a perfectly evident cause, such as 
an extensive crush, destroying an artery, or obliterating an artery, 
that is enough to explain it and diabetes would not be looked for, 
but if there is a slight injury with gangrene developing on top of it. 
or infection, urine is examined, as it is such a common thing; it 
is very common to find inflammation where there is an abrasion or 
contusion and septicemia can result from any injury, if germs get 
in; an injury gives a point of entrance and the dressings or anything 
else could have brought the organisms to the part; a little injurv of 
that sort if properly cared for in a healthy subject would amount 
to nothing; if dirty dressings were put on and things not kept 
clean, septicemia could result just as well with a pin stick as with 
anything else; infection can produce septicemia and septicemia will 
produce gangrene; there are several things that always have to be 
considered in the production of infection; introduction of germs is 
necessary; germs introduced into some people may cause no trouble, 
but in others may cause a great deal; resistance of the patient is to 
t>e considered; if it is lowered for any reason whatever a light infec¬ 
tion will cause more trouble so that having knowledge of sugar in 
the urine the question of gangrene is so common in diabetes that you 
would readily come to the conclusion that a man’s resistance was 
lowered by his diabetes, which was therefore the underlying cause 
and that having had his wound and the infection and the 
gangrene due to diabetes, you would say his death was due 
to septicemia and to diabetic gangrene; the septicemia may be 
more liable bv the diabetic gangrene; as an underlying cause such 
a wound is more apt to result seriously or fatally to a man who has 
been a chronic diabetic than to a man who had theretofore never 
had diabetes. Tf the deceased, wounded in this way, had been in 
good health, and free from diabetes, such a wound is not apt to re¬ 
sult fatally; there the question of a man’s resistance comes in. \ 
man in good health can resist an infection of that sort. Boils are a 
common complement or symptom of diabetes. 

On re-cross examination witness testified that boils may disappear 
before the diabetes: sugar in the urine of a diabetic can disappear; 
that is the only chemical analysis that is known to the profession; 
there are other substances in the urine, v h ’tch as acid, in some forms 
of diabetes; there may be sugar in the urine and no diabetes and it 
is not always evidence of the disease. A man’s vitality would be 
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lowered if he had been suffering from the grippe or was on the 
verge of pneumonia for two days, would make him more susceptible 
to infection as would anything that lowers his resistance. Cannot 
recall a specific instance where a man has had gangrene occasioned 

by septicemia; knows only in a general way that it can be so occa¬ 
sioned. 

Whereupon Fred S. Garrison called on behalf of the defendant 
testified as follows: 

Is assistant secretary of the New Amsterdam Insurance Co.; has 
been employed by it about 11 years, as assistant superintendent, 
general superintendent and assistant secretary; is familiar 
with the course of business of the company; it does not issue 
what are called straight life policies; familiar with the policy 
issued to Mr. Mays; it was ordinarily called an accident and health 
policy known as special disability and was not issued after a medical 
examination of the applicant; ordinarily accident and health poli¬ 
cies are issued without medical examination and life policies are 
issued ordinarily only after a medical examination; defendant com¬ 
pany does not issue accident policies to diabetics. 

Whereupon Thomas A. Weedon, witness produced on behalf of 
the defendant, called by the plaintiff in rebuttal, testified as follows* 

Is local general agent for the defendant company, Mr. Mays took 
out through witness policy sued upon; had known deceased inti¬ 
mately or quite well for 15 or 18 years; has been connected with the 
defendant company since spring of 1906; before that with the Pa¬ 
cific Mutual for a number of years and for 4 or 5 years in Washing¬ 
ton. Is not sure that company issues health policies; before this 
time they did write a limited number of health policies, just cover¬ 
ing 4 limited number of diseases, perhaps 10; recalls getting Mr. 
Mays to make the application through him for insurance in the 
I acme Life Ins. Co. This was about 1901 or 1902; not positive as 
to date as he did not keep a record of it. When asked if he recalled 
who prepared the application to be made by deceased through him 
vf ^°* re pli e( l that at that time witness was working for 

Mr. Fickling, who was then general agent; witness was one of the 
solicitors and Dr. Brumbaugh made the examination; knows the life 
insurance application was rejected, but not for what specific 
38 cause of disease; does not know whether it was Bright's dis¬ 
ease or an organic disease; it was some trouble; know T s it was 
either Bright’s disease or diabetes; does not think deceased held a 
life policy all the time, but had an accident policy, as long as wit¬ 
ness was connected w r ith the Pacific Mutual, but does not recall the 
circumstances which induced the deceased to change his accident 
policy in the Pacific Mutual to the defendant company, other than 
possible friendship for witness, but evidently witness must have 
solicited him. Identified handwriting in original application for 
policy as that of witness; from time witness solicited insurance from 
deceased down to the time he took out this policy they were inti¬ 
mate friends; cannot say that he saw him weekly, but did see him 
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when he made collections every once in a while; did not know at the 
time he was interesting deceased in this policv that he also had life 
insurance policies in other companies, in the Cosmopolitan Life Ins. 
Uo. of Illinois or m the Brotherhood of Railway Conductors; assumes 
company kept a regular register of application, hut witness was not 
the general agent, but merely the solicitor; Mr. Fickling at that 
time being general agent; witness did not have access to the applica¬ 
tion after it had been filed; when he secured it he turned it into the 
general agent who notified witness when it was turned down 

Being cross examined witness testified such an application is never 
signed by the applicant and is unlike those for life insurance which 
require signatures; we depend upon the doctor’s reports when the 
life applications are rejected, and the assured has to make statements 

on ?? t0 . th f P ondition of his health in the health application. 
M Received from the deceased the information from which to 
make the statements. Thinks perhaps thev were made at the 
depot; used to see deceased coming in from runs at Washington* 
thinks they were made at the 6th Street Station. 

Upon redirect examination stated that he did not go to deceased 
house in Alexandria to secure the original application; took renewals 
from him at his house a number of times; went there to make col¬ 
lections of the premiums, which were made in partial pavments; is 
general agent and had no territory other than the District of Colum¬ 
bia where the policy was made. 

Upon recross examination stated that in 1906 when the policy was 
written he had not the title of general agent, but was just local agent; 
his title is now agent and he has the general agencv of the Berkshire 
Insurance Co. and is agent, not general agent of the defendant com- 
panv. In reply to a question of the court stated he was agent when 
this application was made; there was no other agent of defendant 
company here at that time; performed the duties of solieiting in¬ 
surance ; position with the company today is the same as when he 
took hold of it with the same office and same duties; solicits gen- 
eral insurance and writes some foreign insurance, life and accident 
and solicits for the defendant company in the District. Being again 
examined bv counsel for plaintiff, testified that he has charge of the 
office, records and books of the defendant coinpanv in this jurisdic¬ 
tion and has general supervision of the office and business, identified 
his signature to the letter dated January 17, 1910, written on the 
letter-head of the defendant company and recognizes it as one 
40 , of ^tionery used by the witness and was never 

forbidden by any of the officers of the company to use this 
character of stationery; also identifies his signature to the letter dated 
October 3, 1906, on the stationery* of the defendant companv, w*hich 
he presumes he got from the home office; also uses it in correspond- 
ing with the company; hia attention was never directed by anv 
" o* the company that on all of his stationery there appeared 
' Thomas Weedon, General Agent, 219 Colorado Building” and was 
never told by them not to use it; 

Upon being re-examined by defendant’s counsel stated that he 
solicits friends and people, for whom he would have an opportunity 
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to write insurance if there was any probability of writing them; never 
had authority to issue insurance policies as they were issued at the 
home office; applications made out in this way he sends to the home 
office as soon as completed and they are there acted upon. There¬ 
upon the two letters and application identified by the witness were 
offered and received in evidence merely to show the letterhead and 
read as follows: 

Cash Capital, $314,400.00. 

New Amsterdam Casualty Company. 

No. 1 Liberty Street (Junction Liberty Street and Maiden Lane). 

# % 

Officers: 

W. F. Moore, 

President. 

Henry S. Manning, 

Vice President. 

W. J. McCaffrey, 

General Manager. 

Geo. E. Taylor, 

Secretary. 

George C. Pratt, 

Treasurer. 

New York. 

Thos. A. Weedon, General Agent 523 Union Trust Building, 
corner 16th and H Streets N. W., Washington, D. C. 

41 W. F. Moore, President. Henry S. Manning, Vice-Presi¬ 

dent. Geo. E. Taylor, Secretary. George C. Pratt, Treas¬ 
urer. W. J. McCaffrey, Gen’l Manager. 

% 

New Amsterdam Casualty Company, 

74, 76, & 78 William Street, 

Corner Liberty Street, 

New York. 

Thomas A. Weedon, 

General Agent. 

219 Colorado Building, 

Washington, D. C. 

Whereupon Vernon A. Slaughter called by the plaintiff in re-’ 
buttal testified that he is traveling freight claim agent of the South¬ 
ern Railway and is a nephew of the deceased and has lived at his 
home for 20 or 25 years; knows that deceased was insured in the 
Cosmopolitan Company of Illinois, Order of Railroad Conductors 
and by this policy in defendant company; thinks policies were 
turned over to the company, never observed that deceased had boils 


$250,000.00 

Deposited with The .In¬ 
surance Department of the 
State of New York for the 
benefit of all policy Hold¬ 
ers. 
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hi an ? the ge ? eral con(li ^ i °n of his health appeared to 

be good; deceased never observed a diet; does not recall a smgle case 

nev“d off.**’’ eXCepti ° nal good time 011 the road and \vTs 

Thereupon the plaintiff, Mrs. Lucy D. W. Mays, being called in 
rebuttal testified that in 1908, she went with her husband for a 
pleasure trip to Canada and the Thousand Islands; that they took a 
f np for pleasure every year and these trips had nothing to do with 
his health; in 1909 they went to Atlantic City. In the last six or 
seven years of his life her husband did not observe a diet • never 
saw a bod or carbuncle on her husband in his life: only once 
1- he had a rising on his hand, which he bruised in jumping 
on and off the train; her husband never had eczema; when 
her husbands finger was mashed a doctor in Lynchburg turned 
him over to Dr. 0 Bnen; that was before Dr. O’Brien’s mind was 
so much impaired; Dr. Smith of Alexandria whom she has known 
for years was Mr. Mays’ physician. 

Whereupon Dr. W. M. Smith, produced by plaintiff as a witness 
in rebuttal, testified, that he was a graduate of the University of 
Maryland in 1880 and has been in active practice 32 years two 
years of which he was in Baltimore and the other 30 in Alexandria 
Knew deceased for a quarter of a century; always considered him¬ 
self his personal physician; has made examination for the railway 
conductors; does not remember having made examination of Mr 
Mays for the order of Locomotive Engineers and Firemen; last time 
he attended Mr. Mays was about 3 weeks before his death after he 
had an injury to a knuckle of one of his fingers; the skin was torn 
off vvhere he had caught his finger in the door of one of the railwav 
coaches; was not a serious injury; flesh was torn and witness dressed 
it antiseptically and told deceased to return in a couple of davs but 
as he never returned inferred that it was healed; that was the 
hist time witness saw him; during the last 4 or 5 years of his life 
would meet him every few days, then several weeks would elapse 
but saw him quite often; with exception of treatment to his finger 
does not think he attended him professionallv in the last 5 years- 
never treated him for diabetes nor put him on a diet • never at any 
time observed anything about his condition that would lead wit¬ 
ness to believe as a medical man that deceased was suffer- 
43 ing from diabetes; apparent condition of his health was 
pretty vigorous; it seemed to witness that he had lost a little 
flesh in the last few years, but it seemed to be from his abdomen • 
in other respects he appeared the same; was vigorous and active* 
always walked rapidly on the street and for a large man was most 
active witness believes he ever knew; saw him repeatly getting on 
and off train moving, it seemed to witness at the rate of 20 miles an 
hour; diabetes is generally progressively enfeebling to the system; 
strength gradually fails; there are some few cases where person does 
aot show a very marked effect of the progress of that disease, but 
those are exceptional cases to the general rule; as a general thing 
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the disease is progressive in its course, depending upon the age of the 
mdmdual; is more rapidly fatal in the young, from infancy to 
middle life and in those from 35 to 60 years it is slower in its course 
Being cross examined testified that in true diabetes the result is 
almost necessarily fatal; has not known a case of cure of true dia¬ 
betes; many physicians of greater experience have stated they have 
never known it to be cured, but it is not every case of sugar in the 
urine that means diabetes. You can have sugar transiently present 
m the . uri ne due to imprudence of diet and in such cases the sugar 
will disappear for a while; but in the true diabetes, where the sugar 
is present permanently for an extended period of time, does not know 
of a single recovery from it, although there have been a few reports 
of cases but you have to consider the question whether or not some 
of the cases of so-called cures reported, were not cases of transient 
diabetes; sugar might persist for several weeks, and then 
44 disappear entirely in a case of transient diabetes, or might 
come back again; large persons with enormous appetites, fre¬ 
quently have a condition of that sort; they take enormous quanti¬ 
ties of sugar and the system cannot take it up, assimilation can only 
go to a certain extent and the rest is thrown off with the urine of the 
kidneys; progress of the disease tow ards a fatal conclusion in the case 
of an adult from 35 to 60 may be 1, 5, 10 or occasionally 15 years; 
Osier reports a case of 20 years; occasionally you see a case where 
patient has been known to live to be old, but none of witness' cases 
has reached age of 70; never examined deceased for diabetes or sugar 
in the urine as he never showed any indications of trouble of that 
sort, or anything to lead witness to suspect the existence of dia¬ 
betes; deceased never asked witness to make an examination or 
analysis; does not recall what finger was injured when witness saw 
deceased about three weks before his death, but remembers he came 
in with the injury and asked witness not to report it to the railroad 
company; that he would settle the bill himself; that he was going on 
his run and did not want the trouble of making out a report; occa¬ 
sionally other railroad men had told him the same thing and he 
does not make out the usual report in these cases; in such Cases 
as broken limb or cracked head he is compelled to send in a report, 
but does not do so in injuries of a trivial character; does not remem¬ 
ber which hand it was and has no means of referring to it because 
he did not, in accordance with the wishes of the deceased,’ make a 
record of the case and such an injury w r ould not keep him from pur¬ 
suing his usual employment; you could only distinguish be- 
45 tween cases of true or transient and diabetic diabetes by re¬ 
peated examinations of the urine; and in transient or dia¬ 
betic diabetes there is no wasting away, no declining strength, noth¬ 
ing in the appearance to indicate the presence of any organic trouble: 
in true diabetes sugar is in the urine permanently, never disappears 
entirely; it can be reduced by proper diet, but does not go away 
entirely; you find traces of it and the patient progressively emaciates 
and weakens and other symptoms of the disorder manifest them¬ 
selves. Given a case of a patient of very large body, weighing pos¬ 
sibly 224 pounds, or little more, and of, say, 45 inches girth measure- 

• 4—2484a 
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ment, whose urine being examined in 1901 discloses the presence of 
sugar and examined again in 1903 by unnarv analyses and the 
agal " dls V lose ? . a ver . v considerable portion of sugar, and, in 
UW5, the patient is subject to a severe mental shock and from that 
time on suffers a certain mental depression and gives evidence of a 
certain wasting of tissues; in 1910, the patient receives a slight 
wound on the shin bone, which is dressed with witch-hazel, and in 
a casual homelike manner; after five days he is seized with a chill * 
physicians are called in, who treat him for a condition of grippe 
and for fever and who at the expiration of the second or third davs 
conclude there may be other cause of condition, and making a urin¬ 
ary 7 examination or analysis of the urine, and that analvsis discloses 
the presence of sugar or a considerable portion of sugar, thereafter 
gangrene manifests itself in or about the place of this wound 
septicemia follows and along about the 7th or 10th day, depending 
upon the point of time you count the days from, death en- 
4b sues; asked if given these conditions witness would sav as to 
• u J™ 101 <dass diabetes, if either, that particular patient 
might be properly and medically placed, witness replied, at the best, 
he would say that it was a suspicious case, because the urinary exami¬ 
nations before 1905, were too long an interval to be very accurate, 
and in estimating an opinion of the case, given a larger man, stout, 
weighing over 200 pounds, and in examining his urine every two or 
three years when you might have found each time a trace of sugar 
it does not necessarily mean that that man had true diabetes, because 
the examinations may have occurred just about the time when the 
sugar would naturally appear, in an obese man of inordinate appe¬ 
tite. Now, the sorrow, which the hypothetical case suffered in 1905 
might have reduced bis weight, and if he ever had diabetes it would 
have aggravated his condition; there is no question about this; but 
witness could not say if the few examinations made prior to 1905 
were at all conclusive, although they may have shown a trace of 
sugar, witness w r ould w 7 ant to make very frequent examinations: 
w'ould want to know 7 the examinations of urine were made carefully, 
accurately by some person capable of making the analyses; great sor¬ 
row 7 will take the flesh off any human frame so that witness does not 
attach any special significance to that feature of the case. 

That sugar in 3% volume w 7 as present in the urine at the 
time the doctor in attendance upon him in his last illness made his 
examination is somewhat significant, and yet (The Court: You 
are not to presume that there was 3% at that time, as I understand 
it ; it was in 1901 that it was 3%) The Witness (contin- 
4 < uing) : “Aet I had a case of injury occurring in Washing¬ 

ton here; a street car ran over a man's foot and crushed two 
of his toes. He was taken to the Emergency Hospital; he was there 
for six weeks and then returned to his home in Alexandria, where 
I am the surgeon of the Electric Railway. He fell into my hands 
immediately, with a greatly distended limb, suppuration was going 
on subcutaneously. 1 made numerous incisions that let out some 
foul-smelling pus, and very soon afterwards gangrene set in. I 
examined his urine and found it loaded w 7 ith sugar. The doctors 
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in the hospital who had seen the case with me before I operated said 
the operation would probably kill him; that I had better let him die 
of (lie disease. I removed his leg; he was in the hospital for several 
weeks, and then went to his home, and is alive today, using an 
artificial limb, and with no sugar in his urine; that was about five 
.'ears ago.” There had been no previous history so far as witness 
could understand, but you have traumatic diabetes frequently, a 
diabetes due to injury and I ascribed this condition to that cause; 
frequently an injury to the head will cause diabetes, but in the ma¬ 
jority of those cases of traumatic injury the sugar will disappear 
after a while. In some few instances it is permanent but in the 
majority of cases in traumatism will get well. Sugar in the urine 
does not of necessity meant diabetes, because it may be of a transient 
nature and the patients recover, that that is not necessarily perma¬ 
nent; it is not true diabetes, but occasionally true diabetes will 
follow traumatism, an injury; oftener about the head, but about the 
back and limbs too, it may occur, and in this particular instance it 
was the crushed foot; the extent of the injury has nothing 

48 to do with it; sometimes a very severe injury to the head, 
where you might have taken out a good deal of broken bone 

from the skull, might not result in any sugar in the urine or gly¬ 
cosuria; and milder injuries, less serious in extent, will cause it; so 
that there does not seem to be any direct relation between the ex¬ 
tent of the injury and the appearance of amount of sugar present in 
the urine. Septicemia is a medical term for that which is com¬ 
monly, among laymen, spoken of as blood-poisoning; probably 
gangrene was the primary condition and the septicemia resultant 
You have in many cases, for instance, take a case of occlusion of an 
artery, the main blood supply to a limb; you at no time have a 
systemic infection, and the limb decays and sloughs off, if the patient 
lives long enough, and during the suppurative and dying stage of 
the soft tissues, you have al>sorption going on, so-called blood-poison¬ 
ing or septicemia; is positive that as true diabetes did not actually 
exist in the case mentioned, the gangrene was not a result of any 
constitutional condition of that sort; of what the disease was a result 
is still an undetermined question with him; recognized the disease, 
but unable to say exactly what caused it; in that case gave no instruc¬ 
tions with respect to future diet; does not think he was ever called 
to attend deecased professionally, but he called at office of witness 
occasionally, localise he never impressed witness as a man who 
needed medicine. The treatment that was given him was merely 
for trivial trouble,—cold or something of that sort. Cannot recall 
dates as last time he saw deceased professionally was about 3 weeks 
before his death and had not given him a prescription for 

49 some years before that. 

The aforegoing is the substance of all the evidence offered in the 
case that in any wise pertains to the ruling of the court or the ex¬ 
ceptions contained herein. 

Thereupon the defendant moved that the court, upon the entire 
evidence instruct the jury to render a verdict for the defendant 
upon two grounds; primarily, upon the ground of the distinct breach 
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of warranty, upon the .strength and faith of which the policy has 
been issued, and second, upon the ground that the class of death 
was not a death resulting solely and only from accidental injury of 
an external and violent sort, uncomplicated by other causes. 

i During the argument on this motion it was urged by counsel for 
plaintiff that \V eedon was general agent for defendant and that he 
knew of the action taken by the Pacific Mutual Insurance Co. on 
the application made by the deceased for life insurance, at the time 
he received the application for the policy sued upon (that in fact 
he was transferring the insured risk to the defendant solely for his 
own and the defendant company’s benefit) and with knowledge of 
that fact he delivered the policy sued on to the deceased. That in 
law knowledge of the agent is knowledge to the companv and in 
delivering the policy’ in the light of these circumstances, the de¬ 
fendant waived said warranties and is estopped from setting up same 
as a defense and not to so hold would be perpetrating a gross fraud 
upon the insured and the plaintiff. 

Defendant’s argument in reply urged upon the court that knowl¬ 
edge to the company through knowledge to agent would have 
r:n }5 nowIe( te? received by agent while actually an agent of 

5U defendant—or if at least received prior to the time of becom¬ 

ing agent of the defendant that it would have to affirmativelv 
appear that such knowledge was in the mind of the agent at the 
time he was acting for the defendant. 

The Court: I think, under the pleadings in this case, you will 
haveto have a replication of the waiver, in order to sustain a verdict 
on that ground. Unless some reason is suggested here wliv the de¬ 
fendant would be harmed, I should be inclined to permit such an 
amendment, because then the issue could be determined bv the jurv 
I do not think it would be right to turn the case out of coiirt because 
of a defect in the pleadings. I think the pleadings should be 
arnended, m order that the record may l>e straight. I suppose the 
defendant would simply meet that replication with denial. 

Mr. McKenney: Yes; and then let the case rest on the evidence as 
it is which would then bring up the question of the waiver de¬ 
pendent entirely upon the extent of the knowledge gained bv the 
company it not being attempted to be shown that the knowledge 
was affirmatively communicated to the companv. 

Thereupon counsel for the respective parties were called to the 
bench and the court suggested to them that the question was a verv 
fine one and that he thought to make the record perfectly clear on 
this point that the witness Weedon should be recalled and directlv 
interrogated thereon. Both sides agreed to this and that the court 
should interrogate the witness. 

Thereupon witness Weedon was recalled for further examination : 
51 By the Court: 

Q. At the request of counsel on both sides I wish to inquire of 
you as to one point I draw your mind to that point of time when 
you took Mr. Mays application for the policy on which this suit is 
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brought, which you have testified that you wrote, and the answers 
in which you wrote for him. A. Yes, sir. 

Q. At that time did you know that he had made an application 
for insurance in other companies and been rejected by those com¬ 
panies? A. No sir, I did not know of that. 

Q. You know it now, do you not? A. Yes; from what I have 
heard in Court. That is all I know of it. 

Q. Do you say you do not remember it now? A. I never heard 
of his having an application in any other company. 

The Court: You may cross examine. 

By Mr. Gittings: 

Q. You have been in the court room during all of this discussion 
of the law? A. Yes, sir, part of the time. 

Q. What do you mean by stating that you only heard, since you 
came into court, that Mr. Mays had been refused insurance in other 
companies? 

Mr. MbKENNEY: It seems to me, if your Honor please, in view 
of the testimony of this witness here this morning, that he 

52 plainly does not apprehend the question put to him by your 
Honor, and I think it would be fairer to let your Honor 

continue the examination. 

Mr. Gittings: I did not mean to subject him to cross examina¬ 
tion. 

The Court: It makes no particular difference. If you prefer I 
will ask him the questions. 

By the Court: 

Q. I refer to the application which the testimony indicates he 
made in 1901. A. With the Pacific Mutual? 

Q. Yes. A. Yes sir. 

Q. Was he not rejected? A. Yes sir. 

Q. Did you not know about that? A. Yes sir. I thought you 
referred to the Security Mutual. 

Q. No; I did not refer to that. A. I beg your pardon. 

Q. You knew about that? A. Yes sir. 

Q. Did you know about it at the time you made out his applica¬ 
tion for the present policy? A. I knew it; I remembered it, but I 
did not know for what disease he had been rejected. 

Q. You knew he had been rejected but did not knew qn what 
ground. A. Yes sir; and the fact was made known to our 

53 General agent. 

Q. When you made out his application for the present 
policy did you have thatjn mind? A. No sir; I can’t say I did 
have it in mind. His condition improved so for a long time that I 
thought he would be a good risk for life insurance and I took his 
statement on the application. He was present when I took the ap¬ 
plication. 

Q. That is not quite the question. Now, do you mean to say that 
you had forgotten that he had been rejected once? A. I can’t sav 
that I had forgotten it. It was a different form of insurance. The 
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former was life insurance and thi> was accident insurance. I don’t 
know that the thought occurred to me at all, at the time? 

Q. What is that? A. I don’t know that the thought occurred to 
me at the time of his former rejection. 

Q. This thirteenth statement is: “No application ever made bv 
J° r 1 “ 1 f T urance *? as declined,” and you remember to have 
filled in No exceptions ’? A. I answered the questions, ves, as thev 
were put to him. They were answered just as thev were put bv him 
1 he former was for life insurance and this is for accident insurance 
a different proposition. 

Q. The statement here does not distinguish between them. It is 
-a ™, tlon . ever made by me for insurance has been de- 

54 (*hned. That is the language here. A. The thought never 
occurred to me at all, at the time of his former rejection. 

The Court: You may cross examine him further about it if you 
desire to do so. J 


By Mr. Gittings: 


Q. You mean that the thought did not occur to you, or that von 
did not think it made any difference? A. No sir; Tdon’t know that 
the thought occurred to me at all at the time. It was a different 
form of insurance that he was applying for and the questions I 
asked him were with reference to that portion of the application 
and he answered them. 

Q. This inquiry in the application that you were filling out-_ 

you knew with regard to the answer as to other insurance did you 
not' A. At that time I don’t know; I can’t recall. 

Q. You certainly knew, at that time. Air. Weedon, the questions 
that you were asking Mr. Allays. You read them to him. did you 
not A. Yes sir. They are usually asked and then given to the 

applicant to read for himself, to see what the questions are and the 
answers. 


Q. Tn this particular instance von read it to Mr. Mays yourself? 
*'• 1 kut it has been some time ago and I can’t recall. 

(J. VV hen I showed you the application this morning you said 
you had filled in the answers in vour own handwriting A 
on ^ es. that was in my handwriting. 

Q. You read then at the time “No application ever made 
by me for insurant has been declined, and no accident, disease or 
illness policy issued to me has been canceled or renewal refused ex¬ 
cept as follows—No exceptions.” TTow long had vou been an in¬ 
surance agent at that time? A. I had been in the railroad install¬ 
ment business for about ten years. 

Q. How long had you been connected with the Pacific Mutual? 
A. About five years—four or five years. 

0 .Q lonp: have yon wnnected with this companv* A 

r>mce lyob. r 

Q. AVhat part of ISOfi? A. The spring of lflOfi— about May 1st 

W- l'o you mean that you do not recall whether vou thought of 
that question or not. as to whether he had been turned down bv an¬ 
other insurance company? A. Yes. sir. T do not recall it at all ' 
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Q. You do not recall whether you had it in mind or not? A. No 
sir. 

The Court: 1 do not think you are justified in leading him to 
that extent. He said distinctly that he did not have it in mind at 
all and now you are trying to get him to say that he does not know 
whether he had it in mind or not. He is your own witness, 
and I do not think you are justified in leading him. 

Mr. McKenney: I think, in order to keep this record 
straight, 1 ought to move to strike out the last question and answer 
to which your Honor has adverted, so that the matter will stand on 
the original answer of the witness. 

By the Court: 

Q. What do you say, that you did or did not have it in mind? 
A. No sir; I did not. 

The Court: I think we may as well dispose of this ca.se now. 1 
do not see how we can get along further, in view of the fact, that, in 
this case, there is a distinct warranty on the part of Mr. Mays that 
he had never applied for insurance and been declined, whereas the 
evidence shows clearly that he had applied for insurance and been 
declined as a risk. 

The law seems to be that where a warranty is false the contract 
is void. Upon all the evidence in this case the warranty was untrue, 
and there is nothing to show that the company knew that it was un¬ 
true. Consequently I can see no way in which I could submit this 
case to the jury. T am obliged to direct them to return a verdict for 
the defendant. 

The Court: The clerk will say that the plaintiff was first allowed 
leave to file an amended replication setting out a waiver of the 
warranties relied upon in the special plea, and the case is 
57 disposed of as if that amendment had been made. 

Mr. McKenney: It should go further and say that the 
defendant joins issues upon that replication. 

The Court: That would be so under the rule, I assume. You 
had better file that amendment pretty soon, so as to have the record 
complete. 

Thereupon the court directed the jury to return a verdict for the 
defendant, to which ruling of the court the plaintiff then and there 
duly excepted, which exception the court duly noted upon its 
minutes; whereupon the jury returned a verdict for the defendant 
in accordance with the court’s said direction. 

All of which exceptions, as stated in the foregoing bill of ex¬ 
ceptions were duly noted by the court on its minutes at the time the 
same were taken, and the said exceptions are signed as the several 
exceptions taken at the trial of the above named case on the 6th day 
of March, 1912. nunc pro tunc. 

WENDELL P. STAFFORD. Justice. 

We consent to this bill of Exceptions. 

JOHN C. GITTINGS, 

Attfy for Plaintiff. 

McKENNEY & FLANNERY. 
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• S Crk ™ ll \ j Iea * Se P re P are f tIle transcript of record on appeal 

i ^ rv including therein the following viz-_ 

1. Declaration. 

1. Defendant’s pleas and affidavit. 

3. Joinder of issue. 

issue fhTreon ed repIica,ion to ,lefendai »’ 9 special plea and joinder of 

«>. Memorandum of directed verdict. 

6. Judgment on verdict. 

7. Memorandum of plaintiff’s appeal to Court of Appeals, 
ft. Memorandum of bond on appeal 

9. Bill of exceptions. PP ^ 

10. Assignment of errors, viz-_ 

of !> in * dl " i '“ n « "'<!«"«' any 

JditaduT" *™ i <,ir " i " 1 ' lh ' “ «»» «>■•"&! to 

11. This designation. 

GTTTTNGvS & CHAMBERLIN. 

Attorneys for plaintiff. 

59 Supreme Court of the District of Columbia. ' ‘ 

United States of America, 

District of Columbia, ss: 

T, .John R. Young, Clerk of the Supreme Court of the District 

m S S' r y e T ,f i’ the fore * oin S r ,a « es numbered from 1 
* inclusive, to be a true and correct transcript of the 

record, according to directions of counsel herein Sled, copy of which 

is made part of this transcript, in cause No. 52762 at Law wherein 

Luc\ IX M . Mays is Plaintiff and New Amsterdam Casualty Com- 

Kd Co e urt n<lant ’ “ S thC Same remainS Up0n the fi,ea «" d nf record 

, testimony whereof, I hereunto subscribe my name and affix 

f ^ , of , sald , C ™ rt > a [‘he City of Washifigton, in said District 
this 25th day of November, 1912. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNO, Chrk. 

Endorsed on cover: District of Columbia Supreme Court. No 
2484. Lucy D. W Mays, appellant, vs. New Amsterdam Casualty 
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